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इस भाग में भिन्न पृष्ठ संख्या दी जाती है जिससे कि यह अलग संकसम के कपम 

रखा जा सके 
Separate Paging is given to this part in order that it may be filed as a 

separate compilation 


भाग II -- -- उप - खण्ड ( Iil ) 
PART II — Section 3 – Sub -section (11 ) 

-- - - - - - - -- - - - -... 
( संघ राज्य क्षेत्र प्रशासनों को छोड़कर) केन्द्रीय मभिकारियों द्वारा जारी किए गए आदेश और मीधसचनाएं 
Orders and Notifications issued by Central Authorities (other than Administrations of Union 

Territories , 


भारत निर्वाचन आयोग 


नई दिल्ली, 17 जनवरी , 1991 
प्रा . प . 29 - निर्वाचन आयोग , 1990 की निर्वाचन अर्जी 
सं . 2 में केरल उच्च न्यायालय , एरनाकुलम के तारीख 31 - 8- 90 
के निर्णय को लोक प्रतिनिधित्व अधिनियम , 1951 ( 1951 का 
43 ) की धारा 106 के अनुसरण में इसके द्वारा प्रकाणित करना 


Friday the 31st August, 1990 / 9th Bhadra, 1912 

Election Petition No. 2 of 1990 
PETITIONER : 
V. S. Vijayaraghavan, Vadakkunputram House , Erima 

yur, Palghal. 
By Advs. M / s. K. K. Gopinathan Nair , M . Lalitha 

Nair, S. M . Prem, T . S. Rajasenan and M . I. 

Shanavas . 
RESPONDENTS : 
1. A. Vijayaraghavan, Communist Party of India 

( Marxist ) , District Committee Officer, College Road 

Palghat. 
2 . S. Abdulkareem, 10 / 410, Veternary Hospital Road , 

___ Palghat. 


3 . Alathil Ishaq , S / o Ishaq, Pothuvachola Mohammed, 

Alathil House , ( P . O .) Vazhampuram , Via . Kara 
kurissi. 


( संलग्न निर्णय अंग्रेजी में छपा है ) 

आदेश से , 

सी . एल. रोज , सचिव 
ELECTION COMMISSION OF INDIA 

New Delhi, the 17th January , 1991 
O . N . 29 . In purance of section 106 of the Repre 
sentation of the People Act , 1951 ( 43 of 1951 ) the Election 
Commission hereby publishes the judgment of the High 
Court of Kerala at Ernakulam dated 31 - 8 - 1990 Election 
Petition No . 2 of 1990 . 
IN THE HIGH COURT OF KERALA AT ERNAKULAM 
PRESENT : 

The Hon ble Mr. Justice K. G. Balakrishnan. 
343 GI / 91 - 1 


4. Kassim Mohammedkutty , S / o Mohammedkutty . Near 

___ Narikuthy Mosque , Parakunnan] P. O . Palghat . 
5 N . Krishnakumar, Palliyath House. P. O . Thenkurissi , 

Aluthur Taluk , Palghat District. 
6. T . Chandrasekharan , B.J. P. Officer, Market Road , 

Palghat , 
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SHU 


Si 


7 . T . P . Joy , Thelappilly Chorakodo, Peruveniba P .O ., 

Palghat. 
8 . V . L . Dora , Ayyappunkavu House . Vandithavalam 

P . O . Palghat. 
9 . Nanchan , S /o Mallan , Choluyur, House No. 2 / 163, 

P . O . Palghat. 


the Peoplo Act, 1951 (hereinafter called the Act .) The 
petitioner has alleged that there were discrepancies in the 
figures entered in forn No, 20 and the petitioner has given a 
detailed statement as Annexuro III . 


10 . T . K Prabhakaran , Ext, Dist, Secretary RSP (S ), 

Court, Roal, Paighat. 
11. P. P . Menon , Devapjūbhi , T.B . Road , Palghat, 
12 . Edakkazhiyur Velayudhan , Janatha Party Ofice, 

Edakkazh yur , Pelghut, 
13. Kavassery Saokeron , S / o Konpan Nuthalakulam 

Harijan Culony, P . O . Kavassery, Palghat. 
By Advs. M / s . S . Narayanan Poti, M . Hemalatha, K . 

Balachandran C . E . Unnikrishnan and K , K . 

Krishna Pillai. 
This Election Petition having heen finally heard on 
27 -8 - 90 the Court on 31 - 8 - 90 delivered the following : 


4 . The petitioner alleges that therc were serious illegality 
in the case of counting of postal votos. As per the entry 
in Part II of form 20 there were 2053 portal ballot papers 
and according to the petitioner this figre is not correct and 
the total number of postal ballot papers received by the 
Returning Officer was 2363. This is evident from the stamp 
account inaintained by the Returning Officer. The Returning 
Officer did not count 310 postal ballot papers on an un 
tenable ground that the declaration by the electoral under 
Rule 23( 1 ) (a ) of Conduct of Election Rules, 1961 (for short 
the Rules ) in form No. 13A did not contain the seal of the 
attesting ofſlcer. One postal bag containing several poslal 
ballot papers was ly ng in the R . M .S . post once at Palghat 
Junction without being delivered to the Returning Officer . 
The Returning Officer did not take steps tu collect these 
ballot papers. 


K . G . BALAKRISHNAN , J. 
E .P . No. 2 of 1990 

JUDGMENT 


poterondent from Nortested 


The petitioner contested as a candidate for the Lok 
Sabha seat from No . 7 Pulghat Parliamentary Constituency , 
Respondents 1 to 13 wer the other contesting candidates . 
Polling was held on 22 - 11- 89 and the result was declared on 
26 - 11-89. The petitioner secured 347115 votes and the first 
respondent secured 3 ,48 ,401 votes . The first respondent was 
declared elected with a margin of 1286 votes than his 
nearest rival. 


2 . The Palghat Parliamentary constituency consists of 7 
legislative assembly constituencies and there were 902 poll 
ing stations in the constituency . The total number of votes 
according to thc lectoral rolls of the constituency was 
9 , 57 ,847. Among the contesting candidates the petitioner 
belonged to Indian National Congress ( 1) and thc first res 
pondent was a candidate sponsored by the Communist Party 
of India (Marxist). The petitioner seeks to declare the 
clection of the first respondent as void and for a further 
declaration that the petitioner bc declared as elected . 


5. Petitioner requested for A recounting of the votes. The 
petition was personally handed over to the Returning Offi 
cer at 11 a . m . A similar request was made by one A . 
Kumaraswamy, who was the counting agent of 11th res 
pondent. The returning officer rejected the petition on un 
tenable crounds. 

6 . Several presiding officers of various polling booths did 
not furnish to the petitioner s polling Agents truc coples of 
the entries made in the ballot paper account and thus they 
violated Rule 45 ( 2 ) of the Rules. In the Palghat Parlia 
montary constituency a total number of 6656 votes were 
rejected as invalid votes. Three thousand votes cast in 
favour of the petitioner were rejected on the ground that the 
marks affixed against his name were indistinct. The rejec 
tion of these yote , is illegal and there was violation of 
Rule 56 ( 2 ) of the Rules . 

7 . There was violativa of Rule 38 of the Rules . The 
presiding officer of "ho polling tooth did not sign on the 
reversc side of the ballot paper . In polling station No . 42 
and 61 of Sreckanteswaram L . A , segment 100 such ballot 
papers were issued. Out of 100 ballot papers 50 were issued 
in polling station No. 42 out of which the first respondent 
secured 36 votes. These votes should not have been count 
ed in his favour. The treating of such votes as valid has 
materially affected the result of the election in so far as 
the first respondent is concerned . The counting agents of 
the petitioner came to know of this irrcgularity and they 
raised objection at the time of counting. But the objections 
were overruled and they were treated 3 valid votcs. 

8 . In several cases open votes wore cast by the presiding 
oficer without permitting thc companjons of the infirm 
voter. In polling station No. 99 of Malampuzha LA. seg 
ment, the presiding officer thus cast four votcs in the namo 
of 4 infirm voters . The petitioner has micntioned the de 
tails in paragraph 19 of the petition, 


3. In the petition , the petitioner has alleged that several 
mal practices and corrupt practices and manipulations were 
done during the process of the election Petitioner alleges 
that counting of votes was not done in accordance with the 
Rules and the entries made in form 16 and forin 20 ure 
not genuine and truthful. The form 16 ballot paper ac 
count was not properly Alled up . The total number of 
hallot papers to be found in the ballot box as mentioned in 
column 5 of form 16 was difforent from the total number 
of votes counted as mentioned in form No . 20 . This vari 
ation has happened in respect of several polling stations , 
The petitioner alleges that in polling station No. 74 / 48 of 
Malampuzha L . A . segment the figure 773 in form No. 16 
is the total number of ballot papers to be found in the 
ballot box. but in form No. 20 as against the number of 
yote s counted figure 957 has been mentioned . The differ 
once of 184 votes is a clear indication that serious mal 
practices art distortions were made in the counting of 
votes . There were similar variations in the case of rolling 
station No. 73 /48 of the same L . A , segment. In polling 
station No. 119 / 51 of Kollamkodc segment and in polling 
station No . 99 749 of Palaghat L . A . segment there were 
similar d acrenancies. There were 84 such instances of vzria 
tions and discrepancies. These conflicting figures in the two 
forms have materially affected the result of the election for 
the simple reason that arbitrary number of votes has been 
attributed to the first respondent and the first respondent 
was declared elected on such fanciful and patently conflict 
ing Alguses and this amoints to improper reception of votes 
coming within section 100 ( 1 ) ( d )( 3 ) of the Representation of 


9 . The petitioner alleges that there were several cases of 
impersonation. One Bhanų aged 22 cast vote in polling 
booth No. 23 / 48 in the place of one Girija Unnikrishnan . 
The polling agent Parameswaran challenged the identity of 
Bhanu and convinced tbat it was a case of impersonation . 
But the imposter was allowed to vote without requiring her 
to adduce evidence in proof of her identity . This is in vio 
lation of Rule 36 of the Rules. 


10 . There were instances where the tendered votes were 
put in the ballot box and counted contrary to Rule 5616 ) 
of the Rules. In polling station No. 20 of Mannarghat 
LA , segment and polling station No. 85 and 92 of Malam 
puzha L . A . segment and polling booth No . 156 of Alathur 
L . A . segment one wote cach was put in the box and counted 
in violation of Rule 56 (6 ). 


11 . Onc Abbas Abdul Kadar , 2 Government employee , 
was on election duty in polling hooth No, 17 of Mannar 
phat L . A . segment His name was included in the electoral 


- 
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- 
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rol of polling station No . 98 of 47 of Mannarghat L . A . Was also intenued to promole feelings of comity and butred 
segment. In spite of the fact that the said oflicer was on 

VELWOL ubi ICAC GeCuODY OL inc Cilizcils 11 ne lune of 
election duty he had yoted at polling station No, 42. The 

Iuligion tuereby alliacun tie provisions of corrupt practice 
Presiding Officer of polling station No. 98 allowed an im 

LIS uemcu in Section 23 of 112 Representation of ine l eople 
personator to vote in the name of said Abous Abdul Kadar 

Act. 
and this is a clear case of improper reception of a vete . 

19 . Slui 2 . Sivadasd Micron the Electricity Minister of 
12 . I n polling station No. 108 of Alathur L . A , segment 

Ing wurernment of Kerala, who 19 a nicmber or tuc CPI 
as against ono Muthuvelayuchan (Sl. No. 703 ) an imperso 

IM ) gave crecilc suppy for the first tinc to Varagampady, 
nator voted and Muthuvelayudhan was dead long before the 

Savayar and Siluvagi estatu areas in Altuppauy on the 
çlection . 

cve of the election , 1.4 . 20 - 11 -84 . 1 hus was done de OC 
Titlely to iniluence the vulers of the areas which amounts 

to undue influence and enteretcrence in the fiee cxeicise OI 
13 . There are four instances where impersonators cast electoral right. The Elvcl ! y Minister conmitted this 
votes in the name of persons who were in Gulf countrics. corrupt priçčice w th the consent of the 1st respondent, There 
The details are shown in Paragraph 25 of the election Was a meeting at about 9 . 30 amn . on 20 - 11 -89 at Snolayar . 
petition , 

Toc Electricity Minister and onc Sayed Aluvi, Secretary of 

the CITU in Paiyout District spone in ie ineel ng that 
14 . The name of one Kulang.ira Ruveendranathan wag in the distribution vi electriity to that area was solely because 
cluded in the electoral rolls in respect of polling station 

of the ellorts an imitive of the CPI( M ) and all he 
Nos. 5 and 6 of Sreekrishnapuram L . A , segment and votes 

people must vote for the 1st respondent. C . I. T . U . is the 
were cast in his name in both polling stations, In polling 

trade union labour wing of the CPI ( M ) . 
station No. 82 of Sreekrishnapuram L . A . segment and la 
polling statiun No . 6 of Malampuzha L . A , segment 4 per 

20 . The petitioner so allcges that a ligh power committee 
sons, who were under the age below 18 , had cast their of the Union Minister for Environment had acquired kurjar 
votes . 

kulty and Karappara Hydro - Electric Project for necting 

the water and power requirements of Paighat. This thing 
15 , The time of the polling was fixed from 8 a .m , to 5 

was reported in the Hindu daily dated 13- 11- 89 . The clear 
p .n1. However , in 18 booths, the ballot boxes were full in 

ance of this project was due to the constant efforts of the 

petitioner . In order to influence the voters against the 
the course of the day but they were not replaced promptly 

petitioner , thc Elecu lily Min stry and the office of the 
and there was delay of two lours for replacement of the bullot 

Chief Minister of Keruin issuled press statements to the 
boxes. This has advarşciy eflected the polling and several 

ctiect that the Contral Governancat had not given clearance 
voters returned without exercising their votes and this is in 

for the project. This was a false statement to prejudice 
violation of Rules 66 and 15 of Conduct of Elections 

thc voters against the petitioner . 
Rules, 1961, Tho particulars of the various polling stations 
are mentioned in paragraph 18 of the cleciion petition , 

21. Many of the policy officers were tiased against the 

petitioncr and some of thein were witnesses in a case pend 
16 . According to the petitioner all these illegalities and 

ing before the Commission of Enquiry appointed to inquire 
malpractices have materially affected the result of the elec into the alleged use of 10cc by the police at the Pal 
tion . The number of votes rejected as invalid was 6656 . ghat Collectorate on 17- 11- 28 . The petitioner was scriously 
Tho marginal difference between the petitioner and 1st res injured and hospitalised in that lathi-charge . These officers 
pondent is 1 / 5 of the rejected votes and , therefore, the gave evidence against the petitioner and the congress party . 
votes are to be recounted , 

These witnesses were rolling officers and they committed 
malpractices in the electioi process to see that the pet tioner 

was defeated . The namoy are mentioned in paragraph 36 
17. The petitioner has alleged that the 1st respondent re 

of the election petition , The petitioner , for the ubove 
sorted to corrupt practices . There were appeals from 1st reasons, sought to declare that election oỉ the 1st respon 
respondent, his agoots and sup xorters to vote for the national Jent to Lok Sabha is void and the petitioner be declared as 
froat, which was having an allianco with C . P . I, ( M ) on the 

duly elected candidate from No. 1 Palghat Parliamentary 
ground of religion , caste and community . There were also 

Constituency . The petitioner also prayed for recourting 
attempts to promote feelings of enmity and hatered between 

of the entire votre polled by the candidates including the 
different citizens in the name of religion , particularly bet rejected votes, postal ballots and tendered votes. 
ween Hindus and Muslims. The 1st respondent issued 
pamphlet in Palaghat Constituency reproducing a statement 

22 . The 1st respondent alonc contested this proceedings. 
issued by the Imam of Delhi Syed Abdullaha Bukhari, Tho 

All other respondents were set expartc. The 1st respondent 
pamphlet was printed by Vardhini Printers Mannarghat at tho 

filed written statement denying the ullegations in the peti 
instance of the 1st respondent. In the pamphlet Imam 

tion . According to the Ist respondent the election petition 
alleged that the majority , i.e . Hindus , massacred the minority , 

is not maintamalle ad the same is liable to be rejected 
i.o . Muslims from Malvana to Bhagalpur. In the sampblet 

in limine. It is also alleged that the petition has been filed 
it was also stated that thousands of Sikh were murdered 

for harassing the 1st icspondent. The allegations made 
after the assassination of former Prime Minister Smt. 

under grounds 1 to 13 regarding the alleged manipulations 
Indira Gandhi. This was clçurly intended to perauade the 

in counting, illegalities in the postal ballot papers, irregulari 
Muslims not to vote for the petitioner who belongs to 

tics in polliny, impersonation to vote against the names of 
Congress- I. Immediately before the clection , the worker s 

dead persons or absentees etc . stated in the election petition 
of CPI ( M ) led by P . K Sasi, Secretary of CPI ( M ) , Man 

arc denied and they are unirte and baseless. There was 
narghat distributed the pamphlets to various Muslim houses 

no irregularity , Manipulation or fraud in the counting of 
in Mannarghat. The publication of tho pamphlet was inten 

votes . It was conductcil coltecily and fully in accordance 
ded to turn the Muslim voters against the petitioner in the 

with the Representation of the People Act and the Conduct 
name of religion by promoting feelings of ennity and hatred 

of Election Rules. The result of the election has not been 
between them . Yet another pamphlet was printed and 

affected by any llegality and the Returning Ollicer was fully 
distributed reproducing a news iteni published in Madhya 

justified in declaring the 1st respondent as the returned 
mam daily dated 12 - 11-89 which stated that Imam of Delhi 

candidate from Palghat Lok Sabha Constituency . "The 
had accused the Congres - 1 and Hindus of massacreing the 

averments made in grou :7.1 No. 3 in relation to the discre 
Muslims and that the Muslims should not vote for the 

pancies in Form No . 16 and Form NO . 20 are not admitted . 
Congress - I. This was highly provocative pamphlet promot 

"The discrepancy, if any , cu only be due to clerical crrors 
ing feelings of enmity and hatrol between Hindus and Mus 

and it cannot affect tlic result of the clection . The aver 
lims. 

mento ule vagile and do not disclose in what manner the 

saisi discrepancy adversely affected the petitionet. No ob . 
18 . Shri E . M . Sankaran Namboothiripad , of the General 

inction on these scores were raised by the net]tioner or 
Secretary of the Cr ( M ) wrote the articles in " Desahhi his clection agents or his counting agents. Th s ground is 
mani daily , the official mouth - piece of the CPI ( M ) appeal Hicrefor an after thought and is only a device to tako 
ing the Christian and Muslim cloctorate to vote against the qulduc advantage of sonic discrepancies. The allegations 
Congress -I candidate . The publication of these two articles 

raised in ground No . 8 nie not correct. Tbe result sheet 
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was prepared fully in 20curdic Will lue Tulcs 41101 luv Clearancc for the Project is non correct. The report in 
Puumus W48 ovet , 110 Complaint or vegal ties ja respect IV muullilun ( . AViure 20 ) Will not Dade with the COD 
us wunting OL poslal Dallut puper3 raised in ground No . 10 sent of inç 191 responent or his clection agent orbis 
awu 1 414 wuunny busuicy. Au lue Vailu puolal Daut supporters . I ho 01 . 0 .1S in paragraph 36 wat certain 
papers wave ocen couuluu and UiStilouted to the canului 

poing olticers and pres ding officers we biased against the 
Iva wuo e sua voler Lave been poned . The 310 postal peuilloner 19 baseless . The feltioner hud not raised any 
VALVL papers were not opened bccauy ine Form 13 - A did Objection to their funtomn ) . On the 90ove pleadings 
LUL Cutan either the siloulure of the voter or in 90010 the following issues were 11anicu tor tral , 
cases the signature of the alies Officer . Thę postal 
vauvt paucis ftcoved alter the componecment O no 

1. Whether there iure Witfcrunces between the total 
Wuuuuux uave been rightly rejected by toc Kelurdug Officer, 
IMC Acuraing Vmer 19 only concerned wild we balot 

nuinocr oi datot papers mentioned in column 5 
Pupeis Wuca uave ocen received by Dim at ine coininence 

Ol Form 16 01 Le Lotal number of votes cast 
wout Of 140 counting ol voles. The allegutionls l aised in 

Incotioned in form 26 in l escut ol 84 poll ng 
kivuna No. 12 arc aut true . The request tur recount was 

stations und was it the result of inanipulations 
18411y rejected by Lne Kelurning Ouicer . The application 

as alleged in Laagraph 3 of the petition ? If $ 0 , 
u mne puutioner and that of the counting agent of Sri P . P . 

is the election or the first respondent liable to 
Enun did not contar any reason whatsoever to just ly 

bc declared vuld on the grouni ol discrepancies 
40 1ccount. 10e Joinplaint in the crection petition that 

in Form 16 und Foro 20 ? 
LUIGIC are discrepancies betwech the total number of voice 
unu tne votes distributed between the candidates is untrue 
and uolenable . No vald vote was rejected . Doublu 
yoles nom all the segments were put in separate compart 

2 . Did the Roturning Officers fail to collect one bag 
wcns and dec1810n was taken by the Asst. Returning Officer 

of postal papers from R .M .S . post office and thereby 
in the presence of the counting agents of the candidatcs . 

vivlated Kule 23 ( 4 ) ? 
i ne fact that 6 ,656 votes were rejected word no basis for 
an interence that ther would have been improper or 

3 . Dous Annexure 5 revcul serious CITOT in counting 
uulawful rejection Oi Vali voles . It is denied that thero 

and whether it feetcd the result of the elcction ! 
was violation of Rule 38 . [ the signature of the Presiding 
uthcer was not made Ul the ballot paper that will not 

4. Did the Returning Officer rejcct 310 postal ballot 
colul a rejection of the ballot paper in which the voter 

papers on the ground that the declaration of the 
Dils exercised lus right to choose his candidate . The allega 

clector did not conajıı the scal of the Attesting 
tion that the Presiding Othces himself had cast vote for any 

Officer ? Was it un illegality on the part of the 
untim voter is denied , Thc llegation in ground No. 

Returning Officer ? 
19 ( a ) are not correct . A voter is not to te disallowed to 
exercise his right lo vots simply because his identity is 

5 . Woro any valid votes rejected as mentioned in 
walenged . The complaints made in grounds 20 , 21 and " 

paragraph 17 of the petition ? 
* regarding certain tendered votes is contrary to facts . 
ine contention regarding impersonation of Abbas Abdul 

6 . Way there any impersonation and the challenge of 
khuder as mentioned in grouud No. 23 js busclesy . The 

the identity of voters was wrongly over ruied as 
allegations made in grounds 24 and 25 regarding impersona 

mentioned in parayraph 19 ( a ) of the petition ? 
tion are not true . In any event it has not affected the 
result of tho election so far as the Ist respondent is c011 

7 . Whether there were any caşcs of double voting 49 
cerned . The double voting by one Kolangara Kuvecndra 

alleged in Ground 26 or the ulection petition ? 
nathan is denied . Even if it be sc) the invalidity of both 
ot his votes will not in any manner affect the result of 

8 . Was ihere ouy violation of Section 56 and Rule 15 
the election . The allegations made in ground No, 28 are 

as there was omission to replace the ballot boxes 
vaseless and irrelevant. Ibc Int respondent is not awaro 

when they became full in 18 boobs ? 
ol any delay having takon place in any of the polling sta . 
tons for want of ballot boxes. The allegations made in 

9 . Did the first respondent , his agent and supporters 
ground No. 29 for taking inspection of ballot papers aro 

appeal to the voters in the name of religion , casto 
(wholly untenable . Neither the petitioner nor his agents 

and community and thereby committed corrupt 
raised any objection in respect of the counting in any of 

practice unsler Section 123 ( 3 ) of the Act ? 
tbe segments . The details of discrepancies furnished in 
paragiaph 30 have not really affected the result of the 

10 . Did the first respondent commit corrupt practice 
election. The allegations of corrupt practices made in pare 

uncler Section 123 ( 2 ) of the Act ? 
graphs 31 to 36 are wholly untrue and baseless . There 
veis no attempt to promote icelings of cnpity and batrcd 

11 . Did the first respondent commit any corrupt prac 
between different citizens on the ground of religion , Tlie 

tice as alleged in paragraph 35 of the petition ? 
pamphlet produced as Annexure 13 was not got printed in 
Varchini Printers , Manoarkild ut tho instance of tho Ist 

12 . Did thọ polling officer commit uny malpractico 
respondent or his political party . It was pot distributed 

which affected the result of the election ? 
among Muslim voters or any workers led by P . K . Sasi. 
The publication of the pamphlet in Deshabhimani daily 

13. Was there not violation oí Rule 40 when tho 
was not with the consent of the 1st respondent The 1st 

Presiding Ollice : cast the votes of ipfiim voters ? 
respondent wag fully busy in Addressing public mcetings 
and doing other necessa7y acts for his election , He had 

14 . Were not votes cast in the name of dead persons, 
no occasion to read the newspapers . The 1st respondent 

persons abroad and under - aged voters improperly 
has nothing to do with the publication of the pamphlet 

received ? 
in Madhyamam daily . The articles attributed to Sri E . M . S . 
Namboodiripad wero published in the Deshabhimani dated 

15. Is the election of the first respoudent liable to 
16 - 11 -89 and 17 - 11 -89. The articles do not constitute 

be set aside for any of the reasons mentioned 
corrupt pructice under Section 12313 ) or ( 3 - A ) . That 

in the petition ? 
was only bonafide criticism made of the Government. 
It is denied that thc Mirrister for Electricity Shri T . Şivadasa 

16 . Should there not be inspection and recounting of 
Menon gave electricity to Sholapur und Siruveni estate 

votes for all of any of the reasons mentioned 
areas on the eve of clcction to influence voters . Such 

in the petition ? 
electricity connection would havo been given in the normal 
course after going through the normal procedure . The 

17 . What is the onder as to costs ? 
hove statement regarding the appeal to thc voters by the 
Minister or Savyd Alavi to vote for the 1st respondent is 

23 . Issues 2 and 4 .. - Those two issues relate 
com letely false The averments in paragraph 36 of the 

to the 

counting of postal ballot papers . In paragraph 10 of the 
notitirn are not correct. The reference made by the Chief petition it is alleged that many of the valid postal ballot 
Minister that the Central Government had not given papers wore rejected at the time of counting. The peitioner 
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40 aucgeu that 310 ballot papers were not even Opulled ! 

begun he received 310 postal ballot papers. Under Rulo 
wy toe icura ng oficer and thereby De violated Kute 26 

54A ( 2 ) of the Rules no cover iu form 13C recolved by the 
UL Wo huius . 110 Leuning vilicer was cxyinjicd as PW - 1 . 

returning officer after the expiry of the time fixed in that 
Fie cepustu til loro 13 - 21 utcult il by the elcior wus behalf shall bo opened and no voto contained in any such 
DUL properly allested and in many cists inç testing 

cover shall be counted . In view of this specific rule FW1 was 
Ouicer lauld not aixe na sent. In sume cases the attesting 

justified in rejecting the 310 postal ballot papers received 
ccr 1. 2 p . y signcd the ultesutilon Tom wou did not even 

after the commencement of counting of postal ballot papers. 
given the westgnuuion and vedless, Thc vulluus jejected postal 

Therefore , under issue No. 2 and 4 I hold that the rejection of 
valot papers are marked in the proceedings, The learned 

the rostul tallot papers for various grounds was proper and 
Counsel for the petitioner vonicnücd that in the case of 

legal and that it has not materially affected the result of the 
Maltestation the signature of the attesting officer alone is 
necessary and that the Ruley do not provide that there 

election . There was also no violation of Rule 23(4 ) of the 

Kulcs. 
should be the seal of the uttesting officer . PW - 1 defused 
that ho was unable o discern whether the attestation was 
done by a Gazetted Ollicer 3r whether the signature itself 

26 , Issuc No 5 .-- In paragraph 17 of the petition it is alleged 
was true and genuine . Of course , if the seal of the 

that 6654 votes were rejected by the returning 
office is attixcd that may givo a colour authority to the 

oficer on flimsy and legally unsustainable grounds and thus 
attestation . It is truo ibat the Conduct of Altction Rule 

he violated Rule 56 ( 2 ) of the Rules . The allegation in paru 
1961 do not provide that the att stotion should be accom ) 

graph 17 of the petition is too vague and the petitioner hos 
ponied by the seal of the concerned officer , PW - 1 deposed 

not mentioned the various grounds on which tliese votes were 
thot he was not able to 1:70 , whether the attestation was donc 

rejected . Under Rulo 56 the ballot paper is liable to be 
by a proper authority und only in those cases he had rejec 

rejected if it beurs iny mark or writing by which the clector 
ted the ballot papers. It may be rememberei that the 

can be identified or if it bears no mark at all to indicate 
rejection of the ballot papers was done in the presence 

the vote or if it bears a mark elsewhere than on or near tho 
of the counting agents of the respecuvC candidates. Nonc 

synibol of one of the candidates on the face of the ballot 
of the counting agents of the cand dulcs raised any objec 
tion regarding this . Even in the petition filed for recount 

raper or if it bears a nark made otherwise than with the 
ing no objection was raised regarding thic rejection of the 

instrument supplied for the purpose . The ballot paper is 
postal ballot papers. Therefore , I hold that the rejection 

bound to be rojccted if the votes are given on it in favour 
of the postal ballot papers for vant of seal was done pro 

of more than one candidato or if the mark indicating the 
perly and it has not materially affected the result of the 

vote thereon is placed in such manner ay to make it doubtful 
clection . 

to which candidate the vote has been given . If the ballot paper 
is found to be spurious or damaged or mutilated, then also 

the ballot papers cannot be treated as valid ones. The re 
24 . Another contention regarding the rejection of the 

tuming officer deposed that in this case the ballot papers were 
postal ballot papers is that in many cases the serial number rejected for various reasong, It may be remembered that the 
of the ballot paper s given in form 13 - A did not lally with petitioner was represented through the counting agent at tho 
the serial number of ballot papers given in form 13 - B . tirde of counting. There were as many as 11 candidates and 
Form 13 - A is the declaration of the elector . Forni 13 - K all these candidates were represented through their counting 
is the small cover containing the fallot paper. As per agents . There is no case for the petitioner that he had raised 
the proceduro of votioy through postal ballot system any objection before the returning officer regarding the rejec 
the elector has lo const bls vote in the ballot paper tion of any ballot papers. At tho time of counting tho counting 
and insert the same ja form 13- B cover . This form 13 - B supervisors set apart the doubtful votes and they are scrut 
is to be accompanied by forın 13 - A declaration . The nised by the returning officer in the presence of the counting 
declaration as well as the small cover containing the agents, Each ballot paper was thus examined by the returning 
ballot paper IC to 19 put in form ) 13 - C cover. The officer and then only it is / was rejected , Mercly because the 
returning officer while open ng form 13- C cover must number of invalid votca arc 6656 , no adversc presumption 
first compare the scrial number of the ballot paper could be drawn Against the process of the clectoral system . 
given in form 13 - B cover and form 13 - A declaration , It could only be assured that these ballot papers were rejected 
If the serial number of the ballot paper does not tally 

as they satisfied any of the grounds mentioned in Rule 56 . 
with the ballot papor number in forn 13- E the postal ballot 

Therefore, under 1864C No. 5 I hold that no valid votes were 
paper is to be rejected and the form 13 - B cover is not to be 

rejected without any reason . Issue No. 5 found accordingly . 
opened by the returning officer . The learned counsel for 
the petitioner would contend that in many cases the postal 
ballot papers were rejected on flimsy grounds that the serial , 27 . Iogue No . 6 . - - In paragraph 19 in the petition it is 
number of the ballot papers in forni 13 - B did not tally with alleged that there was impersonation by one Bhanu to vote 
the scrial number of ballot paper in form 13 - A and it was in the name of one Girija Unnikrishnan and that the poti 
pointed out that in some cases form 13 - A declaration and tioner s agent challenged the identity of the said Bhanu , but 
form 13 - B cover 0ot mixed up on the table of the 

the presiding officer fermitted the imposter to excrcise her 
returning officer and that hr had sinultaneously handled 

vote . In order to prove this allegation the petitioner produced 
several form 13 - C covers together and this led to the 

Exts. A7 and 48 documenta . Ext. A7 is a receipt issued to 
mixing up of form 13A with form 13B of some other cover, PW3 Parameswaran who challenged the vote of Bhadu . Ext. 
PW1 was examined on this aspect. Ho deposed that under no A8 is acopy of the petition given by ono E . Kannan , In the 
circumstances he had handled more than one form 13C cover 

petition it is alleged that Bhanu daughter of Janu came to 
at a t me and therc was no possihility of any form 13 - A and 

cxercisc vote in the name of Girija Unnikrishnan , Apart from 
B mixing up with form 13A and form 13B of some other 

Exts. A7 and AS there is nothing in evidence to show that 
ballot paper. I have perused some of the postal ballot papers Bhuni who cast her vote really impersonated . The petitioner 
which were rejected for these reasons. In one case the wallot 

could have proved the impersonation by mxamining Girija 
papers were attested by the same officer and form 13A and R 

Unnikrishnan . No attempt was made to examine this alleged 
got mixed up . It might have happened due to the negligence 

yoter. The evidence of PW3 is not sufficient to hold that there 
of the voter , In view of the definite assertion by PW1 that 

was impersonation . If the vote is challenged by any of the 
had handled only one ballot paper at a time, the contention of 

polling cgents, the presiding officer will mako summary en 
the netitioner that the rojection of the postal ballot papers 

gury . The petitioner has no case that the presiding officer 
on this ground is illegal cannot be accepted . I find no reason 

diul not conduct such an enquiry . The petitioner has also 
to relect the evidence of PW1. If the serial number of the 

no case that he or his agent produced documents to show 
ballot paper in form 13B and form 13A declaration did not 

that the woman who came for voting was not Girija 
tully each other the returning officer has no other go than to 

Unnikrishnan , but somebody else . In the absence of such 
reject the same. 

concrete evidence it cannot be said that there was impersona 
tion . Issue No. 6 is found accordingly . 


25 . Another contention raised by the petitioner is that 310 
nostal hallot papers were not opened by the returning officer , - 
PW1 has given valid reasons for this . Ho deposed that coun 
ting began at 11 3. in , on 26 - 11 - 1989 and after the counting 


28. Isque No. 7. - In paragraph 26 of the petition it was 
said that in rolling station No. 5 of Shrikrishnapuram L . A . 
segment one Kulangara Kavir 
segment one Kulangara Ravindranathon was a yoter as against 
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serial number 276 , and ay against serial number 846 of 
polling station No. 6 of Shrikrishnapuram L . A . segment 
very same Kulangara Ravindranathan was votor and both 
votes were cast by the voter . Petitioner has not adduced 
evidence to substantiate this allegation . The returning officers 
(of the respective polling booths were not examined to prove 
this fact. I hold that there was no double voting as alleged 
by the petitioner , Jyske No . 7 is found accordingly . 


in evidence to show that the Electricity Minister and the 

nel Minister issued false press statements . There is also 
nothing in evidence to show that the first respondent was in 
any way l esponsible for issuing any such statement by the 
minister s concerned , Therefore , it is incorrect to say that the 
first respondent has committed corrupt practice under section 
123 ( 2 ) of the Act. Issucs 10 and 11 are found accordingly . 


29 . Issue No. 8 . - The petitioner has alleged that in 
certain polling booths ballot boxes werc not supplied in time 
and that inany of the voters could not exercise their franchise 
and this has rcgulted in the violation of section 56 of the 
Act. There is absolutely no evidence to prove this allegation . 
PWI was asked regarding the supply of ballot papers to the 
polling booths. He doposed that enough ballot boxes were 
distributed to various polling booths and he also said that 
ballot boxes were kept in reserve and in no polling stations 
the voting was delayed due to want of ballot boxes. I find no 
rcason to icject the testimony of PW1. This issue is found 
against the petitioner , 


30. Issuc No. 9. - The petitioner alleged that the first res 
pondent, his agent and supporters appealed to the voters in 
the name of religion , cast and community and thereby com 
mitted corrupt practice under section 123 ( 3 ) of the Act. The 
main allegation of the petitioner is that certain pamphlets were 
distributed in the constituency at tbe time of election and this 
ramphlets were printed at the instence of the first respondent 
and his party and in one such pamphlet Delhi Imam Abdulla 
Bhukhari made an appeal to tho voters by saying that the 
Hincluy massacred the minorities viz , the Muslims and Sikhs 
of Bhagalpur and other pluces and this was after the assassi 
nation of the former Prime Minister. According to the 
petitioner the pamphlct was published to persuade the Muslims 
pot to vote for the petitioner who belonged to Congregs ( I) 
party . The petitioner also alleged that the pamphlets welo 
printed in Dcsabbimani daily paper and P . K . Sasi, Secretary 
of CPI( M ), Mannarghat distrbuted the pamphlets on behalt 
of the ftrst respondent. The petitioner also alleged that the 
pamphlet of Delhi Imam was published in Madayamam daily 
news paper dated 12 -11- 89 and the Imam accused Congress (I) 
party of having massacred Muslims and that the Muslims 
should not vote for Congress ( I) party . In paragraph 33 the 
petitioner alleged that the All India General Secretary of 
C . P . I.( M ) Shri E . M .S . Namboodiripad wrote two articles and 
published in Desabhimani daily paper dated 16 - 11 - 89 and 
17- 11-89 and the object of publication of thesc two articles 
was to appeal to the Christian and Muslim voters to vote 
against Congress (1) party . 


33 , Issuc No . 12 . -- The petitioner alleged that the polling 
oflicci s cuinmitted several mal- practices and the same had 
miterially uffected the result of the election , The Petitioner 
has not alleged the various mal- practices committed by the 
polling officers, In paragraph 36 of the petition he would 
allego thut two polling oflicers of Palghat and Malampuzha 
LA , segments and two polling officers of polling station No . 76 
and 12 of thc Palghat and Malampuzh L , A , scgments respec 
lively were clinical towards him and that they acted against 
the interest of the petitioner. The petitioner would contend that 
thieso lolli persons were witnesses in a cusc pending before 
an enquiry commission , of which the petitioner is an affected 
party . The enquiry related to the use of police force in the 
premises of the Palghat collectorate on 17 - 11 -88 . The peti 
tioner s cose is that he was seriously injured and hospitalised 
in the lathi charge and the 4 witnesses whose names are given 
iti pitlagtaph 36 of the election petition wore cited as witnesses 
to depose against the potitioner. There is no merit in the alle 
gation of the reljioner . The petitioner admitted that he came 
to kno y of the inclusion of their names for election duty . 
He did not raise any objection . He could have Aled a petition 
Lefore the election commission to drop these officers from 
participating in the election duty , The petitioner has also 
not adduced any evidence to prove that they have done any 
illegality against the petitioner . No such complaints woro 
filed by the petitioner cither before the Assistant Returning 
Officer or the Returning Oflicer . The petitioner also could 
not give any single instance where these officers deviated from 
the path of rectitude and committed corrupt practice to help 
the first respondent. Issue No . 12 is found against the peti. 
tioner . 


34. Issue No . 13 . The petitioner has alleged that in polling 
station No. 99 of Malampuzha L . A . segment the presidlog 
officer did not allow the companions to vote on behalf of tho 
infirm voters and the presiding officer herself exercised the 
vote . The presiding officer of the concerned polling booth was 
examined as PW7, $ ho deposed that in somo cases the infim 
voters themselves asked her to exerc sc vote on behalf of 
those voters as they could not affix the seal using their right 
hand . The specific case pointed out by the petitioner is of one 
Chinnanmal, who was voter No. 855 . PWS claimed to be 
the companion of Chinnammal and according to him ho took 
her to the polling booth and in spite of his demand to exercise 
volc on bchalf of Chinnammal, the presiding officer did not 
allow him to do so . PW7 was the presiding officer in booth 
No. 99 of Malampuzha L . A . segment. She has admitted that 
she exercised vote on behalf of blind Chinnammal. But sho 
denicd the sliggestion that the companion wanted to exercise 
vote . In the case of four other infirm persons also PWT 
cxercised franchise , as they could not use their hands due to 
disability , On the basis of the cvidence of PW5 it cannot be 
said that there was any irregularity . No. Illegality has been 
committed in this regard . Issue found accordingly , 


31. Even though the petitioner raised all these contentions 
in thọ petition , no evidence was adduced to prove these facts. 
The first respondent denied having published any pamphlets . 
Thero is nothing in evidence to show that the first respondent 
had any knowledge about the publication of these pamphlets. 
There is also no evidence to show that P . K . Sasl, the Secre 
tary of the C . P . L (M ) Mannarghat distributed the pamphlots 
in the parliamentary continuency. As regards the publication 
of two articles by Shri E . M . S . Namboodiripad , thcre is no 
evidence to show that the first respondent know about the 
publication of these articles and he was instrumental for the 
same. In the absence of proper cvidence I hold that the first 
respondent has not committed any corrupt practice as alleged 
in paragraphs 32 and 33 of the petition . This issue is found 
accordingly , 


32. Issue No. 10 and 11.- - In paragraph 35 of the petition 
it is allege :1 that the Electricity Minister and the Chief Minis 
ter igslied certain statements to the effect that the Central 
Governient had not given clearacce for the Kuriyarfutty 
Karapra hydro clectric project and this was a false statement 
to prejudice the voters against the petitioner and the same was 
dope at the instance of the first respondent. The petitioner 
produced a copy of the Hindu daily dated 13 - 11-89 to prove 
that the statement made by the Electricity Minister and the 
Chief Minister was false . There is nothing in evidence to show 
that the Central Government gave clearance to Kuriyarkutty 
Karapra hydro electric proiect . A High Power Committee had 
visitod the spot and submitted a report and some time there 
after the Central Government gave clearance . There is nothing 


35 . Issue No. 14 . - - I n paragraphs 19 A to 27 of the olection 
petition the petitioner has pointed out the instance of iniper 
sonation , double voting and voting by underaged voters, To 
prove these allegations PW , 8 to 14 were examined , PW8 
was cxamined to prove that there was impersonation and 
double voting PW - 8 Abbas Abdul Khadar deposcd that be 
W s an electrician working in the Public Works Department 
at Kunjirappuzha and he was on clection duty in polling 
booth No . 42 of Mannarghat segment and he exercised his 
Tite in the very same booth by making use of Ext. X - 131 
Election duty certificate . He was voter No . 909 in polling 
hooth No. 98 of Mannarghat L . A . segment. He was voter 
No. 8 in the supplementary list . The petitioner s case was 
that somebody else had cast vote against serial No. 8 in 
rolling hooth No. 98 of Mannarghat L . A . segment. This con 
tention is not correct. PW9 is the presiding officer in polling 
hooth No. 98 of Kanjirapuzha in Mannarghat LA, segment. 
He doposed that Abbas Abdul Khadar, voter No . 8 in gupple 
mentary list, was given election duty certificate and no ballot 
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poper was issued to him , In view of the evidence of PW - 8 and 
9 the allegations in the petition are not sustainable . 


36 . PWs 10 to 14 were examined to prove that they were 
voters in various constituencies and they had exercised tendered 
votes Assomchocły else had voted in their nemc. 
The evilence of these persons by itself is not suficient to 
show that there was widespread impersonation . These may be 
casos of mistaken identity . It may be noted that there would 
be polling agents of the respective candidates in the polling 
booth . If they had any suspicion regarding the identity of any 
voter they can very well raise their objection , The fact that 
other persons could excrcisc vote in the name of PWs 10 to 
14 may be due to some mistakes regarding identity . It is 
important to note that the evidence of these voters itself 
would not prove that they are the real persons. I am not 
inclined to hold that there was large scale impersonation by 
Voters 


the 6th respondent Chandrasekharan secured only 10 votes , 
but it was shown that he had secuured 13 votes. So also , 
in polling booth No . 29 of Mannarghat L . A . vcgment the 
totul number of valid votes were 783, however , the total numi 
ber of votes distributed ainong the candidates was shown as 
823 in Ext. X - 114 . This mistake also as due to the fact 
that P . V . Arumugham had sectired only four volcs, but it 
was shown as 44 votes in Ext. X - 114. Thereforc , it is 
not correct to say that there is mistake in the total number 
of votes distributed . The figure 783 was token as the total 
punibcr of valid votes and the mistaken entry , if any, in 
Ext. X -114 has not affected the result of the election , 


42 . In respect of polling station No . 94 of Mannargbat 
L . A . segment the total number of valid votes were 953 . 
However the total number of votes counted was shown 
as 951. That was because the 4th respondont Kasylmy 
Mohammedkutty and 5th respondent Krishna Kumar though 
did not secured any votes from this booth , it was wrongly 
shown that they had secured one vote each . This mistake 
had contributed the wrong figure . 


37 . The petitioner has alleged that there were somo under 
nged voters and the names of some dead persons were also 
included in the voter s it. The petitioner is not cntitled to 
challenge the volury list in these proceedings. Every person 
whogo name is included in the voters list is entitled to cast 
their votc . The validity of the electoral roll is not open to 
challenge in an election petition , 


38 . Issue Nos. 1 , 3 , 15 and 16 .-- - The learned counsel for 
the petitioner seriously contended that there were serious irregu 
larities in the conduct of election and the entries in various 
froms viz ., fort. 16 and 20 are wrong figures and therefore 
the total number of votes declared to have bcen secured by 
cach candidato does not reflect the will of the electorate and 
a fresh inspection and recolinting of the votes alone would 
cure these defects. The counsel points out that the figures 
given in form 16 and 20 are fictitious and unreal, and to support 
this contention the counsel drew my attention to the various 
u jstaken entries in forint 20 and form 16 . The potitioner 
has filed a separate petition for recounting. In support of 
this petition a detailed affidavit has been fled by the peti 
tioner . To amplify these allegations further the potitioner 
has also filed a supplementary affidavit. In both these 
affidavits the petitioner has alleged that in many cases total 
number of votes counted varied from the total number of 
votes distributed among the various candidates. So also , 
there was discrepancy hetween the total number of votes 
to be found in the ballot box and the total number of votes 
counted . The main question that arises for consideration 
is whcther these discrepancies and mistakes are sufficient 
to order inspection of the ballot papers, 


43 . Another major mistake pointed out by the petitioner s 
counsel is that there was a difference of 101 votey in rcs 
pect of the polling booth No. 146 of Mannarghat L . A . 
segment. The total number of valid votes were 630 . The 
number of votes distributed among the various candidatos 
was shown as 531 as per the cntry in Ext. X -114 . The 
entries in Ext , X - 147 would shown that the petitioner had 
secured 343 votes and not 244 as shown in Ext. X - 114 . So 
also , the 3rd respondent Alathil Tshag had secured one vote 
but that was not shown in Ext, X - 114 . The learned counsel 
for the petitioner would contend that not much reliance 
can be placed on Ext. X - 147. I have perused the original 
Part II of form 16 prepared in respect of polling station No . 
146 of Mannarghat constituency . That is marked as Ext. 
X - 148 and it shows that the petitioner had gecured 343 
votes and that 3rd respondent had secured one vote. So 
the figures given in Ext. X - 147 is correct and it tallled with 
form 16 Part II prepared by the presiding officer . Thus, 
the difference in the number of votes in respect of polling 
station No. 120 of Kollamgole L . A . segment also can be 
explained with reference to the figures given in Ext. X - 147 . 


44. From the abovo facts it is clear that the errors point 
ed out by the petitioner and amplified in the affidavit filled 
in support of the civil miscellaneous petition 3288 /90 are 
clerical mistakes, which do not affect the result of the 
clection , 


39. In the election petition the petitioner has alleged that 
there are various errors in the figures in form No. 20 , Form 
No. 20 relates to the final declaration of result. In the 
affidavit fled in support of C . M . P . No. 3288 /90 the setitioner 
has mentioned the errors in form No . 20 . At the instance 
of the first respondent tho original form 20 was summoned 
and it was marked as X - 147. On a perusal of Ext. X - 147 
it can be seen that the allegations in the Affidavit 
regarding the errors in respect of figures in forma 
20 are not correct. Ext. X - 147 would show that 
some mistakes bad crept in Ext. X -114 which is a copy of 
form 20 sent by the asst, returning oficer to the returning 
officer , It seems that certified copies were issued to the 
pctitioner on the basis of Ext. X - 114 , 


45. Another set of mistakes pointed out by the petitioner 
is the discrepancy between the figure in form 16 , 1.c . the 
ballot paper account, and the total number of votes coun 
ted as shown in form No. 20 . In most of the cases dis 
crepancy is with regard to One vote . In many caşcs one 
vote cach was found in excess. I have perused the ballot 
paper accounts in those cases and in many cases wrong 
figure was given by the presiding oficor regarding the ballot 
paper account. For example in Ext. X - 44 , 788 ballat 
papers were shown to have been received by the presiding 
officer. However , on a perusal of the serial number of the 
ballot papers issued to the Presiding Officer it is clear that 
789 ballot papers wero used in polling booth No. 96 of 
Alathur constituency . In this way several of the mistakes 
could be explained 


40 . The petitioner has pointed out six instances mistakes 
in form 20 . As regards polling station No . 8 of Mannar 
ghat I . A segment the total number of valid votes were 
749 . However , in Ext, X - 114 the total number of votes 
distributed was 751. This mistake occurred duc to the 
fact that P . V . Arumugham , one of the candidates had 
not secured any votes from polling booth No . 8 . whereas 
in Ext. X -114 it was shown that he had sccured two yotes . 
The mistake pointed out by the petitioner to explained 
satisfactorily by the figures given in Ext. X - 147. 


46 . I n Mannarghat L . A segment in polling station No , 
20 and 113 the total number of votes counted was 834 and 
681 respectively . However , the ballot paper account show 
ed that the number of votes polled was 833 and 680 , reg 
vectively . So also in rolling booth No. 76 and 103 of 
Kollamgodo one vote each was found in excess of the total 
number of votes polled . In various other cases ono vote 
each was found missing. The leamed councsl for the reti 
tioner pointed out the discrepancy in this regard . I havo 
Deiuscd form 16 and 20 in these instances. One voto was 
found missing in the various polling stations, such as , 87, 120 , 
9 , 13, 48 , 52 , 54 , 67, 90 and 96 of Shrikrishnapuram seg 
ineat, and respect of polling station No. 39 , 70 , 90 , 91, 140 
6 53 , 86 , 120 and 45 of Mannarghat segment one yoto 


41. In respect of polling station No. 13 of Mannarghat 
L . A . scgment the total number of valid votes were 782. 
However , the total number of votes distributed would give 
the figurc 785, In this case also the mistal e occurred sirce 
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each was found missing. So also , in some other polling 
stations of Malampuzha , Alathur Palghat and Chittoor thero 
were discrepancies between the number of votes to be found 
in the ballot box and the number of votey counted PW1, 
the returning officer , could not oxplain as to how these 
discrepancies arose . It may be due to clerical or arithmetical 
çiyor . It may be also due to some persons taking the ballot 
paper out of the polling booth without inserting it in the 
ballot box . It is important to note that the number of 
votes found missing was marginal when compared to the 
total number of votes polled. It cannot be assumed that 
there was any illegality or corrupt practice and the missing 
of votes has been caused due to any malpractice. The peti 
tioner had no serious allegations regarding the missing of 
votes . When tho votes were counted in the prescuce of the 
counting agents, they had not raised any objection . The 
counsel for the petitioner contended that all these discre 
pancies could be set asight only by a recount. I am not 
inclined to accept this contention , since no malpractice or 
illegality could be inferred from the circumstances, 


Court observed that certain amount of stability in the pro 
cess of election is essential. If the counting of the ballots 
are interfered with by two frequent and flippant recounts 
by courts a new threat to the certainity of thc poll system 
is introduced through the judicial instrument. Morcover 
the secrecy of the hallot which is sacrosant becomes exposed 
to deleterious praying if recount of votes is made easy . The 
law on the point has been succintly held by various decisions 
of the Supreme Court and it is clear that a recount will 
not be allowed as a matter of right, but only on the basis 
of evidence of good ground for belicving that there has 
been a mistake in the counting. It is also clear that the 
recount would be allowed if sufficient allegations are made 
in the petition and these allegations are prima facie proved . 
It is also pertinent to note that in D . P . Sharnia y , Com 
missioner and Returning Olicer ( 1984 Supp . S . C . C . 157 ) 
the Supreme Court refused to order inspection and recount 
of ballot papers holding that the discrepancy between the 
total number of hallot papers issued and total number of 
hallot papers taken out and counted was marginal a nd insig 
nificant and attributuble to accidental slip or clerical or 
arithmetical mistake. 


47 . The learned counsel for the petitioner vehemently 
contended that in view of the variors discrepancies and 
mistakes that have crept in from 16 and 20 , the cntirc ballot 
papers are to be examined and re - counting is to be allowed . 
This is seriously opposed by the first respondent. It is well 
settled by the various decisions of the Supreme Court that 
a recount of ballot papers could be allowed only under 
special circumstances and inspection of the ballot papers 
should not be allowed in such a way as to make a roving 
of fishing inquiry in order to discover material for declar 
ing the election void . The Supreme Court in one of its 
earliest decisions viz ., Bhabhi v , Sheo Govind and others 
( 1975 Supp . S . C . R . 202 ) held that the following conditions 
should be fulflled heforc a court can grant inspection of 
the ballot papers . 


" (1 ) That it is important to maintain the secrecy of 

the ballot which is sacrosant and should not be 
allowed to he violated on frivolous. vague and 
indefinite allegations ; 


50 . In the instant casc also the mistakes , if any , pointed 
out by the petitioner are either arithmetical or clerical mis 
takes. The discrepancy between the number of votes to be 
found in the ballot box and the number of votes counted 
was only marginal and the difference could be explained 
satisfactorily . In a parliament election where more than 
6 lakhs votes are counted there may occuir some mistakes 
either arithmetical or clerical, The petitioner has no case 
that there was serious irregularity in the conduct of clection , 
The petitioner has no case that there was large -scale rigging 
or impersonation or casting of spurious votes. The count 
ing was done in the presence of the petitioner s agcuts . The 
petitioner filed an application for recount on 26 - 11-89 . In 
the application ho has only mentioned that he has got some 
suspicion regarding the counting of votes of Chittoor, 
Malampuzha and Alathur and therefore the ballot papers 
are to be recounted . One Kumaraswamy, the chicf counting 
agent of 11th respondent, alko filed an application on 
28 - 11 - 1989 before the Assistant Returning Officer, Malam 
puzha alleging that the counting of votes was not satis 
factory . Ono P , R . Suresh , the counting agent of the 
petitioner , filed Ext, AS application alleging that he had 
doubts regarding the counting of votes in the parliamentary 
election in respect of Mannarghat . L . A , segment and he 
prayed for recou nt. In all thesc petitions there are no 
allegations that the counting was not done properly . Thero 
is no allegation that any valid votes were reiected or any 
invalid votes were accepted . Regarding thc rejection of tho 
postal ballot papery also none of the candidates had any 
oblection. Not a single instance of irregularity has been 
pointed out in these petitions for recount. The petitioner 
has also not chosen to examine any of the assistant re 
turning officers, who participated in the counting to provo 
the alleged irregularity , if any . 


( 2 ) That before inspection is allowed . the allegations 

made against the elected candidate must be clear 
and specific and must be supported by adequate 
statements of material facts ; 


(3 ) Thc Court must be prima facie satisfied on the 

material produced before the Court regarding the 
truth of the allegations made for a recount; 


(4 ) That thc discretion conferred on the Court should 

not be exercised in such a way so as to enable 
the applicant to indulge in a roving inquiry with 
2 view to fish materials for declaring the clcction 
to be void ; and 


(5) That on the special facts of a given care sample 

inspection may be ordered to lend further assurance 
to the primi facie satisfaction of the Court 
regarding the truth of thy allegationis made for 

recount and not for the purpose of fishing out 
materials. " 


51 . The petitioner has not succeeded in proving any of 
the illogalities or corrupt practice s alleged in the petition . 
Therefore , I hold that under issuie No. 3 and 16 that there 
was no serious error in cou nting of votes and inspection or 
recount of the votes is necessary and under issuc No. 15 
I hold that the election of the first respondent is not liable 
to be set aside for any of the reasons mentioned in the 
petition 


48 . The Supreme Court in Jitendra Bahadur Singh v . 
Krishna Behari and Ors , ( 1979 ( 1 ) S . C . R . 8521 cmphasised 
the importance of maintaining the secrecy of ballot papers 
and held the secrutiny can only be ordered if the 
election - petition coutaing an adequato statement of the 
material facts on which the petitioner relies that is the 
materials fncts disclosed must afford an adequate basis for 
the allegations and the election tribinal must be prima 
satisfied that in order to decide the dispute and to do com 
pleto justice between thc parties inspection of the ballot 
papers is necessary . 


52 . Issuc No, 17 . - I n view of my above findings the 
election of the returned candidate is not liable to be set 
aside. The election petition fails and it is dismissed. The 
petitioner shall pay cost of Rs. 1000 to the first respondent. 


31st August, 1990 . 


49. In Charan Singh v . Siire Ram Verma ( 1975 ( 4 ) S.CC . 
3937 the Supreme Couit reafirmed that recount of ballot 
papers should not be allowed on the mere request. The 


Sdl 


K , G . BALAKRISHNAN 


Judge 
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प्रादेश 


नई दिल्ली, 7 फरवरी, 1991 


प्रा . अ . 30 : -निर्वाचन प्रायोग का समाधान हो गया है कि मांचे की सारणी के स्तम्भ 2 में यणा मिनिर्दिष्ट पश्चिम बंगाल राज्य के लोक सभा 
के लिए निर्वाचन, 1989 और विधान मभा के लिए निर्वाचन , 1987 जो स्तम्भ ( 3 ) में विनिर्दिष्ट निर्वाचन क्षेत्र से हुआ है, स्तम्भ ( 4 ) में उसके सामने 
विनिर्दिष्ट निर्वाचन लड़ने वाला प्रत्येक अभ्यर्थी, लोक प्रतिनिधित्व अधिनियम , 1951 तथा तबीन बनाए गए नियमों द्वारा अपेक्षित उक्त मारणी के स्तम्भ ( 5 ) 
में यथा वशित प्रपने निर्वाचन व्ययों का लेखा व्यय के अन्तर्गत प्रौर अथवा अपेक्षित रीति से वाखिल करने में असफल रहा है ; 


और उक्त अभ्यर्थियों ने सम्यक सूचना दिए जाने पर भी उक्त प्रसफलता के लिए न तो कोई कारण न ही स्पष्टीकरण दिया है या उनके द्वारा दिए 
गए अभ्याषेवनों पर, यदि कोई हो , विचार करने के पश्चात् निर्वाचन पायोग का यह समाधान हो गया है कि उनके पास उक्त प्रसफलता के लिए कोई पर्याप्त 
कारण या न्यायोचित्य नहीं है ; 


भतः प्रब, निर्वाचन आयोग उक्त अधिनियम की धारा 10 - के अनुसरण में नीचे की सारणी के स्तम्भ ( 4 ) में मिनिविष्ट व्यक्तियों को संसद के 
किसी भी सदन के या किसी राज्य / संघ राज्य- क्षेत्र की विधान सभा अथवा विधान परिषद के सदस्य चुने जाने और होने के लिए प्रादेश की तारीख से तीन 
वर्षे की कालावधि के लिए निरहित घोषित करता है । 


सारणी 


- 


- 


- 


मन न. सावन का विरन काम कर 


क्रम . म . 


निर्वाचन का विवरण 


निर्वाचन क्षेत्र की क्र. मं . 

और नाम 


... र एक का प्रयास कर 


निर्वाचन लड़ने वाले अभ्यर्थियों का मिरईता का कारण 

नाम और पता 


1. लोक सभा के लिए साधारण निर्वाचन 3 - जलपाई गुठी संसदीय निर्वाचम 
1989 

क्षेत्र 


श्री इन्द्र प्रसाद चौहान , 
डा . व पाम लतागुडी, 
जिला - जलपाईगुड़ी , 
पश्चिम बंगाल । 


निर्वाचन व्पयों का कोई भी लेखा 

दाखिल करने में असफल रहे । 


2. लोकमभा के लिए साधारण निर्वाचन , 5- रायगंज ममवीय निर्वाचन क्षेत्र 

1989 


सामान मिया विविध योजन 


श्री महमुद्दीन महमद , 

विधि द्वारा अपेक्षित समय के 
गोष - कुरहाला, डा . बारा मजलिस- भीतर लेखा पाखिल करने में 
पुर, जिला पश्चिम विनाजपुर , मसफल रहे । 
पश्चिम बंगाल । 


___ 3. 


- बही 


6 -बालूरघाट ( प . जा . ) संसदीय 
निर्वाचन क्षेत्र 


1. श्री नपेन्द्र बर्मन , 
गांव - बिराता, डा . - करापोहेन- 
नेहरा , जिला -पश्चिम दिनाजपुर , 
पश्चिम बंगाल । 


निर्वाचन व्ययों का कोई भी लेखा 
वाखिल करने में असफल रहे । 


-वही 


- नही 


2. श्री भागीरथ मर्मन , 
गांव - शिफूल , डा . - जालघर , 
जिला - पश्चिम विनाजपुर, 
पश्चिम बंगाल । 


निर्वाचन व्ययों का कोई भी लेखा 
पाखिल फरमे में असफल रहे । 


5 . विधान सभा के लिए साधारण 

निर्वाचन , 1987 


231 - मासप्राम विधान सभा 
निर्वाचन क्षेत्र 


विधि द्वारा अपेक्षित रीति मे लेखा 
वाणिल करने में असफल रहे । 


श्री विनय महता, 
गांव - पुफरिया , 
डाक - पुकरिया , 
मिला - मिदनापुर, 
पश्चिम बंगाल । 


[सं . 78/प . प . - लो , स ./90] 

प्रादेश से , 


बाबू राम , अपर सभिष 
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STYS 

- SS -- _ - - - _ - - = SSion - - - 
ORDER 

And whicreas thic said caulidates have cilher not furnished 
New Delhi, the 711 February , 1991 

any reason or explanation for the said failure cven after 

due notice or the Election Commission , after considering the 
O . N . 30 . — Whereas the Election Commission is satis 

representations made by them , if any , is satisfied that they 
fled that each of the contesting candidates specified in 

have no good reason or justification for the said failure ; 
column ( 4 ) of the Table helow at the election to the 
House of the People , 1989 and Legislative Assembly , 1987 
from the State of West Bengal as specified in coluna (2 ) 

Now , therefore , in pursuance of section 10A o tlıc said 
and held from the constituency Specificd 1 column ( 3 ) 

Ach, the Election Commission hereby declares the persons 
against his name has failed to lodge an account of his clec 

specificd in column ( 4 ) of the Table below to hc disqualified 
tion expenses or failed to lodyc the account within the limo 

for geing chosen as and for being a member of cither House 
and or in the manner, as shown in column (5 ) of the said 

of Parliament or of thc Legislative Assembly or Legislative 
Table, required by tho Representation of the People , Act, 

Council of State Union Territory for a period of 3 years 
19 .31 a ad Rules made thereunder ; 

from the date of this order, 


- - 


- 


SI. Particulars of election 
No. 


Reason for disqualiſcation 


TABLE 

- - - - - - - - - - - 
Name & address of 

candidates 


S . No. & Name of 

constituency 


- 


- 


- 


- 


- - - 


- - 


- - 


- - 


- 


- 


- 


- 


- 


- 


- 


- - 


- - 


- 


- 


- 


- 


1 


2 


3 


4 


- 


- 


- - 


- - - - - - - - 


- 


- - - - - 


- 


- 


- 


- 


- 


- 


-- 


- - 


1. General Election to the 

House of the People , 1989 


3 _ - Jalpaiguri Parliamentary 
Constituoncy 


Shri Indra Prasad , Chowhan , failed to lodge any account : 
P . O . & Village Lataguri of clection expenses 
Dist., Jalpaiguri, W .B . 


2 . 


-do 


5 - Riiganj Parliamentary 
Constituency 


Shri Mahamuddin Ahmed , 
Vill . Kurhala 
P . O . Bara Majlishpur, 
Dist . West Dinajpur 
West Bengal 


Falied to lodge the account 
within the time required by 
law . 


3. 


-do 


6 - Balurghat (SC ) 
Parliamentary Constituency 


Failed to lodge any account 
of election expenses 


- do 


- do 


Shri Nripendra Burman , 
Vill, Khiratta , 
P . O . Karaiohenchra, 
Dist . West Dinajpur 
West Bengal 
Shri Bhagirath Burman , 
Vill . Trikul, 
P . O . Jalghar, 
Distt. West Dinajpur, 
West Bengal 
Shri Binoy Mahata , 
Vill. Pukuria , 
Dist. Midnaporo 
West Bengal. 


3 . General election to the 

Legislative Assembly , 1987 


231 -- Jhargram Assembly 
Constituency 


Failed to lodge the account 
in the manner required by 


law . 


- 


- 
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By Order , 
BABU RAM , Under Secy, 
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